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 1.  TIME:  9:00   CASE#: MSC16-00396 
CASE NAME: HADAR VS. LURIA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR ADJUDICATION (Interlocutory) 
FILED BY SHACHAR M. HADAR, ESTHER KOLYER 
* TENTATIVE RULING: * 
 
           Plaintiffs Shachar Hadar and Esther Kolyer’s Motion for Summary Interlocutory Judgment 
is denied.  Plaintiffs seek additional relief not addressed in the motion.  Plaintiffs’ motion for the 
alternative, Summary Interlocutory Adjudication of the Cause of Action for Partition of Real 
Property is granted. 
 
Background Facts 
 
 Plaintiffs Shachar Hadar and Ester Koyler are husband and wife and own an undivided 
50% tenancy-in-common interest in the subject real property.  The subject property, a 
multifamily residential income property, is located at 5314 Bayview Avenue in the Richmond. 
Defendants Gershon Luria and Irit Sanger, husband and wife, own the remaining undivided 50% 
tenancy-in-common interest in the property. The property was jointly purchased in January 
2011. 
 
    By verbal agreement among the parties, Defendant Gershon Luria agreed to manage 
the seven-unit (subsequently converted to ten units) property and has done so since acquisition 
through present. Disputes have arisen between the Lurias and the Hadars, largely relating to 
Gershon’s management, and the handling and reporting of financial matters related to the 
property. 
 
 On March 7, 2016 Plaintiffs Hadar and Kolyer filed a verified complaint for partition of 
real property.   
 
Motion 
 
 Plaintiffs, the Hadars, bring this motion for summary interlocutory judgment or 
alternatively, summary adjudication of the claim for partition by sale on the ground they are 
entitled to partition, as a matter of right, and there is no defense.  Plaintiffs contend the 
undisputed facts are and the evidence shows: (1) Title to the real property was taken by 
Plaintiffs and Defendants as tenants in common, each as to an undivided 50% interest (UMF 
No. 3.); (2) there exist no express or implied agreement between the Hadars and the Lurias that 
restrict the right to partition (UMF No. 5, Hadar Decl., ¶6); (3) division of property “in kind” is 
clearly impractical.  (UMF No. 6.) 
 
 Plaintiffs’ motion was heard in part on October 16, 2017. The court continued the matter 
for further briefing on whether the right to partition had been waived by contract. 
 
Standard of Review 
 
   “The motion for summary judgment shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a 
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judgment as a matter of law.” Cal. Code Civ. Proc. § 437c(c).  “[F]rom commencement to 
conclusion, the party moving for summary judgment bears the burden of persuasion that there is 
no triable issue of material fact and that he is entitled to judgment as a matter of law.”  (Aguilar 
v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)    
 
  In reviewing the papers, the court should “construe the moving party's affidavits strictly, 
construe the opponent's affidavits liberally, and resolve doubts about the propriety of granting 
the motion in favor of the party opposing it.”  Szadolci v. Hollywood Park Operating Co. (1993) 
14 Cal.App.4th 16, 19.  The court shall consider all of the evidence set forth in the papers, 
except the evidence to which objections have been made and sustained by the court, and all 
inferences reasonably deducible from the evidence. (Code Civ. Proc., § 437c(c).)  
 
Plaintiffs’ Initial Burden of Production 
 
A plaintiff may move for summary judgment/adjudication if it is contended the there is no 
defense to the action.  (Code Civ. Proc., § 437c, subd. (a).)  A plaintiff  has met his or her 
burden of showing that there is no defense to a cause of action if that party has proved each 
element of the cause of action entitling the party to judgment on the cause of action. (Code Civ. 
Proc., § 437c, subd. (p)(1).) The party moving for summary judgment bears an initial burden of 
production to make a prima facie showing of the nonexistence of any triable issue of material 
fact.  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)    
 
  Here, Plaintiffs have alleged one cause of action for partition of real property. A co-owner 
of real or personal property may commence an action for partition. (Code Civ. Proc., § 872.210.)  
“The primary purpose of a partition suit is, as the terminology implies, to partition the property, 
that is, to sever the unity of possession.”  (Schwartz v. Shapiro (1964) 229 Cal.App.2d 238, 
257.)  Between the tenants in common, there is no change of title, it is simply dividing up what 
the parties own. The tenants in common retain exactly the same proportional interest. Following 
the partition, the interest is severalty, rather than in common. (14859 Moorpark Homeowner's 
Assn. v. VRT Corp. (1998) 63 Cal.App.4th 1396, 1404-1405.) 
 
 “Partition is a remedy much favored by the law.” (LEG Investments v. Boxler (2010) 183 
Cal.App.4th 484, 493.)  “The original purpose of partition was to permit cotenants to avoid the 
inconvenience and dissension arising from sharing joint possession of land.”   (LEG Investments 
v. Boxler (2010) 183 Cal.App.4th 484, 493 [internal quotations omitted].)  The court may 
determine that under the circumstances, in lieu of dividing the property, sale and division of the 
proceeds would be more equitable than division of the property.  (Code Civ. Proc., § 872.820 
(Deering).)  “If the court finds that the plaintiff is entitled to partition, it shall make an interlocutory 
judgment that determines the interests of the parties in the property and orders the partition of 
the property and, unless it is to be later determined, the manner of partition.”  (Code Civ. Proc., 
§ 872.720(a) (Deering).)  
 
 While it has been said a co-owner of property has an absolute right to partition, courts 
have held that right is subject to waiver.  “‘[T]he right of partition may be waived by contract, 
either express or implied.’ [Citation.]” (LEG Investments v. Boxler (2010) 183 Cal.App.4th 484, 
493.)  In the absence of a waiver, a joint tenant is entitled as a matter of right to have his interest 
severed from that of his cotenant. (Lazzarevich v. Lazzarevich (1952) 39 Cal.2d 48, 50.)  
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 Plaintiffs have met their initial burden of production.  It is undisputed the Plaintiffs and 
Defendants are 50% co-owners of an undivided interest in the real property in question.  (UMF 
Nos. 2 and 3; Hadar Decl., ¶3.) The parties agree that due to the nature and size of the real 
property, the physical improvements, and it location, partition in kind is impractical.  (UMF No. 6; 
Hadar Decl., ¶7.) Plaintiffs produced evidence that there exists no agreement between the 
parties, nor waiver by Plaintiffs, that would bar the partition.  (UMF No. 5, Hadar Decl., ¶¶4, 6; 
Exhibits C-1, C-2.)  Thus, as a cotenant, Plaintiffs have produced evidence, making a prima 
facie showing they are entitled to a decree of partition on their motion for summary interlocutory 
adjudication.   
 
Defendant’s Burden to Establish Triable Issue of Fact 
 
  Once Plaintiffs met their initial burden, the burden shifted to Defendant Luria to produce 
admissible evidence, which raises triable issue of fact as to a defense under the exception to 
the general rule that a cotenant is entitled to partition as a matter of right. (See (Williams v. 
Williams (1967) 255 Cal.App.2d 648, 651.)  Defendant “shall not rely upon the mere allegations 
or denials of its pleadings to show that a triable issue of material fact exists but, instead, shall 
set forth the specific facts showing that a triable issue of material fact exists as to that cause of 
action or a defense thereto.” CCP § 437c(p)(1).   In order to avert summary judgment, 
Defendant has to produce substantial responsive evidence sufficient to raise a triable issue of 
fact. “For this purpose, responsive evidence that gives rise to no more than mere speculation 
cannot be regarded as substantial, and is insufficient to establish a triable issue of material fact. 
[Citations.]” (Sangster v. Paetkau (1998) 68 Cal.App.4th 151, 162-163.)    
 
 Defendant argued the motion should be denied for two reasons and submitted evidence 
in support thereof: 1) there exists an oral agreement to hold the subject property for at least ten 
years, which acts as an implied waiver to the right to partition and 2) Plaintiff Hadar engaged in 
illegal actions in an effort to destroy the partnership.   
 

1. Insufficient Evidence for Defense of Implied Waiver  
 

 “[A]lthough the action of partition is of statutory origin in this state, it is nonetheless an 
equitable proceeding.” (Elbert, Ltd. v. Federated etc. Properties (1953) 120 Cal.App.2d 194, 
200.)   “Although partition is a matter of right when a cotenant desires it [citation], it is subject to 
the requirement of fairness and the right may be waived by contract, either expressly or by 
implication.” (Penasquitos, Inc. v. Holladay (1972) 27 Cal.App.3d 356, 358; American Medical 
International, Inc. v. Feller (1976) 59 Cal.App.3d 1008, 1014.)  
 
  Defendant maintains the parties entered into an oral agreement to hold onto the 
property for a minimum of ten years.  Plaintiffs admit that the parties had an “initial consensus” 
that it would be advantageous to hold onto the property for at least ten years, but contend there 
was no express or implied agreement to that effect. (Hadar Decl., 4:19-25.)  In the Opposition, 
Defendant maintains there was an actual agreement not just a “consensus.” Defendant’s 
original submission of evidence failed to include any evidence of the purported oral agreement. 
The court continued the motion and permitted further briefing.  Mr. Luria, in pro per, submitted a 
declaration, where he declared the parties agreed to hold the property for a minimum of 10 
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years. Accordingly, they secured a 10-year fixed mortgage, with a relatively high interest rate of 
6.7%. (Luria Suppl. Decl., 2:20-21.) 
 
 If Defendant’s evidence were admissible, it is sufficient to raise a triable issue of material 
fact as to whether or not Plaintiffs and Defendants entered into an enforceable agreement that 
waived Plaintiff’s right to partition the property at this time. However, Plaintiffs have raised 
objections to Defendant’s evidence, both technical and substantive.  
 
Defect in Luria’s Declaration 
 
 Declarations are allowed to support and oppose motions for summary judgment. (Code 
Civ. Proc., § 437c, subd. (b)(1) & (2).) “A valid declaration has the same “force and effect” as an 
affidavit administered under oath.” (Kulshrestha v. First Union Commercial Corp. (2004) 33 
Cal.4th 601, 610.)  Pursuant to the court’s order, Mr. Luria filed a “supplemental” declaration on 
October 24, 2017, wherein he stated the parties had an oral agreement to hold the property for 
ten years. (Luria Suppl. Decl., 2:20-21.) Plaintiffs object to the evidence on the ground the 
declaration fails to conform fully with the certification requirements of CCP § 2015.5.  The 
declarant must recite that the writing “is certified or declared by him or her to be true under 
penalty of perjury, is subscribed by him or her, and (1), if executed within this state, states the 
date and place of execution, or (2), if executed at any place, within or without this state, states 
the date of execution and that it is so certified or declared under the laws of the State of 
California.” (Code Civ. Proc., § 2015.5.)  
 
  “Section 2015.5 seeks to enhance the reliability of all declarations used as hearsay 
evidence by disclosing the sanction for dishonesty. Thus, the statute requires some 
acknowledgement on the face of the declaration that perjured statements might trigger 
prosecution under California law.”  (Kulshrestha v. First Union Commercial Corp. (2004) 33 
Cal.4th 601, 606.)    
 
 In Mr. Luria’s Declaration, the Defendant wrote, “I declare under penalty of perjury and 
under oath that the forgoing [sic] is true and correct and that this declaration was executed on 
October 20, 2017[.]” Defendant failed to invoke the laws of the State of California.  According to 
the California Supreme Court, “in-state declarations must satisfy the same substantive 
requirements as their out-of-state counterparts, including an express facial reference to 
California's perjury law. The latter requirement is met in one of two alternative ways: (1) by 
stating the ‘place of execution’ in California, or (2) by stating that the certification or declaration 
under penalty of perjury occurs ‘under the laws of the State of California.’” (Kulshrestha v. First 
Union Commercial Corp. (2004) 33 Cal.4th 601, 611.)  Mr. Luria does not state where the 
declaration was executed and does not invoke the laws of the State of California. 
 
  The court is sustaining the Plaintiffs’ objection to Mr. Luria’s declaration.  In Kulshrestha, 
the petitioner argued he had substantially complied with CCP § 2015.5, despite his failure to 
invoke the laws of the State of California.  The Court found that nothing in the language of 
section 2015.5 suggests the statute’s inclusion of a statement   “under the laws of the State of 
California” is pointless or optional. “To the contrary, courts may not excise words from statutes. 
[Citation.] We assume each term has meaning and appears for a reason. [Citation.]”  
(Kulshrestha v. First Union Commercial Corp. (2004) 33 Cal.4th 601, 610-611.   
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The Court also notes that Mr. Hadar previously has failed to submit information in a proper 
evidentiary manner, and that the Court gave him an opportunity to remedy the problems, but he 
has failed to completely do so. 
  
Statute of Frauds Objections 
 
 Plaintiffs argue that even if the declaration is admissible, the purported oral agreement 
waiving the right to partition is subject to the statute of frauds.  (CCP § 1971.)  Plaintiffs argue 
that the “agreement” to hold property for 10 years would constitute a substantial restrictive 
covenant and restraint on alienation, and the statute of frauds controls.  (See Triangle Ranch v. 
Union Oil Co. (1955) 135 Cal.App.2d 428, 438.) 
 
 The court has sustained Plaintiff’s objection to Mr. Luria’s declaration.  Defendant has 
not submitted additional evidence of the oral agreement. The court finds it is unnecessary to rule 
on the Statute of Frauds issue, given the inadmissibility of the declaration. Moreover, Plaintiff 
has submitted evidence of Mr. Luria’s willingness to allow Plaintiffs to sell their interest to Mr. 
Luria, despite the “agreement.”  (Exhibits C-1 and C-2 to Hadar Decl.)   
 

2. Defendant’s Claim that Equitable Relief Unavailable 
 

  As mentioned above, the cause of action for partition is an equitable proceeding.  
“Whenever a party affirmatively seeks relief through the interposition of the remedy of partition, 
the courts have adhered… to the classic formulas encapsuled in the maxims that equity is 
equality and he who seeks equity must do equity and have dispensed equitable relief only upon 
condition that the equitable rights of a cotenant are respected and safeguarded.” (Elbert, Ltd. v. 
Federated etc. Properties (1953) 120 Cal.App.2d 194, 200. 
 
 Here, Defendant argues there is a triable issue of fact as to whether Plaintiffs should be 
afforded the equitable remedy of partition because Plaintiffs have engaged in illegal conduct.  
Defendant maintains Mr. Hadar gave false and damaging testimony to the insurance company 
securing the property, in the context of a previous lawsuit against Mr. Luria.  In another instance, 
Mr. Hadar initiated and formed a LLC including Mr. Luria, without his knowledge or permission, 
naming himself as general partner, while designating Mr. Luria as a limited partner.  Additionally, 
Mr. Luria claims the Hadar Declaration contains misstatements. 
 
  It seems that Mr. Luria is attempting to invoke the clean hands doctrine.  The doctrine of 
unclean hands prevents a party from obtaining either legal or equitable relief when that party 
has acted inequitably or with bad faith relative to the matter for which relief is sought.” (People v. 
Wickham (2013) 222 Cal.App.4th 232, 238.)  However,  “‘The misconduct which brings the 
clean hands doctrine into operation must relate directly to the transaction concerning which the 
complaint is made, i.e., it must pertain to the very subject matter involved and affect the 
equitable relations between the litigants.’  [Citation.]”  (Salas v. Sierra Chemical Co. (2014) 59 
Cal.4th 407, 432 [internal quotations omitted].)  Except for the alleged misstatements, which 
amounts to factual disputes, these alleged acts of Plaintiff are not directly related to the action 
for partition. 
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Conclusion 
 
  Defendant has failed to submit evidence sufficient to raise a triable issue of material fact 
of the partition cause of action.  The motion for summary interlocutory adjudication of the 
partition cause of action is granted.  The court may appoint a referee to for sale and division.  
(CCP § 873.020.)   
  
Plaintiff’s Objection to Evidence Submitted in Original Opposition 

1. Objection 1—Sustained. Hearsay. Testimony, not arguments. 
2. Objections 2-5—See CCP § 437c(q). The court need rule on those objections to 

evidence that it deems material to disposition of the motion. 
3. Objection 6—Sustained.  Hearsay.  Lacks authentication. 
4. Objection 7—Sustained.  Lack of authentication. 
5. Objection 8—Sustained.  Hearsay. 
6. Objections 9-11—See CCP § 437c(q). 

 
Plaintiff’s Objection to Evidence Submitted to Supplemental  

1. Objection 1—Sustained.  Hearsay. 
2. Objection 2—Sustained.  Declaration lacks proper certification, pursuant to CCP § 

2015.5 

 

  

 2.  TIME:  9:00   CASE#: MSC16-00396 
CASE NAME: HADAR VS. LURIA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearances required. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-01056 
CASE NAME: ARBOR BUILDING GROUP VS. HUNT MASONRY 
HEARING ON MOTION TO BIFURCATE TRIAL 
FILED BY HUNT MASONRY INC. 
* TENTATIVE RULING: * 
 
Hearing continued by agreement of all parties to December 11, 2017 at 9 a.m. 
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 4.  TIME:  9:00   CASE#: MSC17-00396 
CASE NAME: SEPULVEDA VS. METROPOLITAN PROPERTY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY METROPOLITAN PROPERTY AND CASUALTY INSURANCE 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendants Metropolitan Property and 

Casualty Insurance Company, Metropolitan Life Insurance Company, and MetLife, Inc. 

(collectively, “Defendants”). The Demurrer relates to the First Amended Complaint (“FAC”) filed 

by Plaintiff Tricia Sepulveda (“Plaintiff”). The FAC pleads causes of action for (1) breach of 

contract; (2) breach of the covenant of good faith and fair dealing; (3) intentional 

misrepresentation; and (4) negligent misrepresentation. 

Defendants demur pursuant to § 430.10(e) on the grounds that the Defendants legally could not 

have entered into an automobile insurance contract with Plaintiff and that the FAC fails to plead 

alter ego liability against them. 

Request for Judicial Notice 

Defendants request judicial notice of several documents from the California Department of 

Insurance as well as two documents from the State of Rhode Island, Department of Business 

Regulation, Division of Insurance Regulation. Plaintiff opposes the Request. The Request is 

granted-in-part and denied-in-part. The Court grants the Request as to Exhibits A, B, and C. 

Evid. Code. § 452(c). The Court denies the Request as to Exhibits D and E. Exhibit D (a Report 

on Examination as of December 31, 2011) is not relevant. Exhibit E (a Quarterly Statement filed 

with the Rhode Island Department of Business Regulation, Division of Insurance Regulation) is 

not capable of judicial notice. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” Holiday 

Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is sufficient if it 

alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 

550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case “with 

reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 

source and extent” of the plaintiff’s claim. Doheny Park Terrace Homeowners Assn., Inc. v. 

Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal conclusions are insufficient. Id. 

at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the truth of the allegations in the 

complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of law.” 

California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247. “The existence 

and scope of duty are legal questions for the court.” Merrill v. Navegar, Inc. (2001) 26 Cal.4th 

465, 477. 

Analysis 

Alter Ego Allegations  
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This case relates to a denial of an auto insurance claim for insurance benefits arising out of the 

alleged theft and destruction of Plaintiff’s Toyota Scion. FAC at ¶¶ 5-7, 9. 

As a threshold matter, Plaintiff does not have any individual allegations against Defendants 

Metropolitan Property and Casualty Insurance Company, Metropolitan Life Insurance Company, 

and MetLife, Inc. In fact, Plaintiff appears to concede in her Opposition that her automobile 

insurance policy is with Metropolitan Direct Property and Casualty Insurance Company. Opp. at 

2:7-8 (“the specific MetLife company whose name appears on [Plaintiff’s] automobile insurance 

policy – Metropolitan Direct Property and Casualty Insurance Company.”). As a consequence, 

Plaintiff’s claims against Defendants are premised solely on an alter ego theory of liability. 

To recover on an alter ego theory, a plaintiff need not use the words “alter ego,” but must allege 
sufficient facts to show a unity of interest and ownership, and an unjust result if the corporation 
is treated as the sole actor. Vasey v. California Dance Co. (1977) 70 Cal.App.3d 742, 749. An 
allegation that a person owns all of the corporate stock and makes all of the management 
decisions is insufficient to cause the court to disregard the corporate entity. Meadows v. Emett & 
Chandler (1950) 99 Cal.App.2d 496, 499. 

Here, Plaintiff’s allegations regarding alter ego liability are insufficient; although Plaintiff alleges 
“unity of interest and ownership,” there are no factual allegations in support of this conclusion. 
See FAC at ¶ 2. The allegations of the Complaint do not support an alter ego theory of liability 
against Defendants. The Court also notes that in Opposition Plaintiff proffers correspondence 
which she contends supports her alter ego theory of liability. As a threshold matter, this 
correspondence is not attached to the Complaint. As a consequence, it is not properly before 
the Court. Even if it were, however, under Vasey and Meadows, it is insufficient to support a 
unity of interest and ownership. A statement that a company is a “brand” or “affiliate” or the use 
of the term “MetLife Auto & Home” on the letterhead discloses nothing about whether the 
elements of alter ego liability are met.  

Plaintiff correctly points out that it is not required to allege “evidentiary facts,” but only ultimate 
facts. The term “ultimate fact” generally refers to a core fact, such as an essential element of a 
claim. E.g., Yield Dynamics, Inc. v. TEA Systems Corp. (2007) 154 Cal.App.4th 547, 559 (citing 
Black's Law Dict. (8th ed. 2004) p. 629). Ultimate facts are distinguished from evidentiary facts 
and from legal conclusions. Ibid.; Kazensky v. City of Merced (1998) 65 Cal.App.4th 44, 67. In 
this instance, plaintiff has failed to allege any “core fact” that would establish the elements of 
alter ego liability. 

The Demurrer is sustained, with one final opportunity to amend. 
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 5.  TIME:  9:00   CASE#: MSC17-00806 
CASE NAME: CLIF SCHOFIELD VS. AMY COMPAGLIA 
HEARING ON SPECIAL MOTION TO STRIKE  ( Anti-SLAPP ) 
FILED BY AMY COMPAGLIA, ALBERT COMPAGLIA 
* TENTATIVE RULING: * 
 
Continued by Stipulation of the parties to December 11, 2017 at 9 a.m. 

 

  

 6.  TIME:  9:00   CASE#: MSL16-04597 
CASE NAME: UNIFUND VS. FRESCHI 
HEARING ON MOTION TO VACATE JUDGMENT 
FILED BY UNIFUND CCR LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to vacate judgment is granted.  The moving papers show that the judgment 
was entered after defendant had filed a bankruptcy proceeding. 

 

  

 7.  TIME:  9:00   CASE#: MSN17-1846 
CASE NAME: RE KYREE BOSTICK-HORNBECK 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The petition to approve minor’s compromise is granted.  The Court finds that the settlement is 

in the best interest of the minor.  For good cause, petitioner’s and the minor’s appearance 

are waived. 

 

  

 8.  TIME:  9:00   CASE#: MSP11-00677 
CASE NAME: MATTER OF THE FRYE LIVING TRUST 
HEARING ON MOTION FOR POST-JUDGMENT COSTS 
FILED BY KEVIN L. FRYE 
* TENTATIVE RULING: * 
 
Motion withdrawn at the request of the moving party on 11/1/17. 
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 9.  TIME:  9:00   CASE#: MSP17-00358 
CASE NAME: MATTER OF THE CONNIE CEMBURA TRUST 
HEARING ON MOTION FOR RECONSIDERATION OF 8-28-17 ORDER 
FILED BY JAMES CEMBURA 
* TENTATIVE RULING: * 
 

On September 7, 2017, the Court issued an order under which it declined to grant, under 

the current evidentiary showing, his petition for an order authorizing and directing conveyance 

and transfer of real and personal property from Trust to Third Party Claimant.   

On September 22, 2017, James Cembura filed a motion to reconsider that order.  The 

order does not actually seek reconsideration, but only a clarification of whether the order applied 

to assets other than the two real properties discussed in the order. 

On October 31, 2017, James Cembura filed a notice of appeal of the September 7, 2017 

order. 

Without deciding whether the Court’s order of September 7, 2017 is an appealable order 

(as distinct from an order for which any appellate review must be obtained by petition for writ of 

mandate), the appeal is pending.  As a result, it appears that the appeal stays “proceedings on 

the judgment or order appealed from or upon the matters embraced therein” within the meaning 

of Code of Civil Procedure section 916(a).  Thus it appears that the motion cannot be heard at 

this time. 

  Objector Kevin Cembura opposes the motion on the ground that it sets forth no new 

facts, evidence or law.  In his supplemental opposition, he argues that since Petitioner appealed 

without obtaining a clarification, the clarification is unnecessary.   

On its own motion, the Court clarifies that while its ruling specifically addressed only the 

two real properties, the ruling that transactions in violation of Family Code section 2040(a)(4) 

are not void, but instead are voidable, applies to any assets as to which James had a right of 

survivorship, the disposition of which was affected by the trust.  The ruling did not specifically 

address property other than the two pieces of real property because it appeared that evidence 

had not been produced concerning them. 

 

  

10.  TIME:  9:05   CASE#: MSP16-00402 
CASE NAME: MATTER OF KEADING FAMILY TRUST 
HEARING RE: MOTION FOR ATTORNEYS' FEES AWARD 
FILED ON 09/22/17 BY HILJA M. KEADING 
* TENTATIVE RULING: * 
 
Petitioner Hilja Keading seeks an attorney fee award of her fees of $598,158.93, plus costs of 

$18,704.25.  She further seeks an award of the fees and costs on behalf of Trustee Soloway in 
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the amount of $40,755.50.  Kenton objects to a number of aspects of the fee request, including 

the number of hours expended, the hourly rate, and the multiplier. 

It its Statement of Decision, the Court indicated that it would consider the fee application in the 

light of the discretion conferred upon the Court by Probate Code section 859, particularly with 

regard to whether the fees should be paid from the trust.  In her motion, Hilja argues that a fee 

award is mandatory under Welfare and Institutions Code section 15657.5(a), and that the fees 

on the separate claims are so intertwined that it is not possible to separate work done on one 

claim from work done on another  (Bell v. Vista Unified School District (2000) 82 Cal.App.4th 

672, 687.)  This appears to be correct. 

The Court orders that the award be paid by Kenton to Hilja.  In the event that Kenton does not 

pay any of or the full amount of the fee award, however, any shortfall shall be payable by the 

trust to Hilja, and charged to Kenton’s share of the trust. 

Hilja requests that the lodestar amount be enhanced by multiplier of 1.75, citing the difficulty and 

complexity of the case, and the fact that it was taken on a contingent fee basis.  The primary 

basis for a multiplier is the contingent nature of the recovery, not the difficulty and complexity 

and difficulty of the case, which are properly accounted for in the hourly rates and the time 

expended.  Using the same factor to set the lodestar and to apply a multiplier is “double-

counting.” (Ketchum v. Moses (2001) 24 Cal.4th 1122, 1139.)  Given that counsel accepted the 

case on a contingency basis, however, it is necessary to adjust to some degree for the risk of 

non-compensation.  This case was not high-risk, nor did it require the attorneys to suffer a long 

delay.  Accordingly, the Court adopts a 1.25 multiplier.   

Kenton asserts that the hours expended are excessive, and requests an evidentiary hearing 

concerning the time records.  Conclusory and objections to a fee claim are not adequate to 

rebut the presumption that the moving party’s fees are reasonable.  (Roos v. Honeywell Int’l, 

Inc. (2015) 241 Cal.App.4th 1472, 1494.)  Only if the fee documentation is unreasonable on its 

face does the opponent’s objection shift the burden to the moving party.  (State v. Meyer (1985) 

174 Cal.App.3d 1061, 1075.)  The court has discretion as to whether to hold an evidentiary 

hearing, which is not ordinarily done in considering fee motions.  Based on the record before the 

Court, no evidentiary hearing is necessary. 

There is merit to the claim that the full participation of both Mr. Verriere and Ms. Thomas at the 

trial was not necessary. This case could have been tried with only one attorney present, 

although Hilja may have found it more efficient and effective to have both attorneys present, 

dividing up the witnesses and argument.  While the Court does not criticize the strategic 

decision to have two attorneys present, some discount to the total fee is reasonable.  

Accordingly, the trial fees for one attorney participating in the trial will be reduced by one-half. 

Counsel must make a specific apportionment of the fees attributed to appearance at the trial. 

The hourly rates sought for the attorneys are:  $650 for John Hartog, $585 to $625 for David 

Baer, $375 to $395 per hour for Jonna Thomas, $470 for Thomas Shaver, and $395 for Andrew 

Verriere, and $275 for Julie Woods.  The attorneys involved are experienced and 

knowledgeable.  The matter was not simple, but it was not especially complex.  The protracted 
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and adversary nature of the proceedings justifies an increased number of hours, but it does not 

increase the hourly rates.  Kenton points out that in a related matter, the same attorneys’ rates 

were substantially reduced by another department of this court.  Based on the Court’s 

understanding of the reasonable rates charged for similar work in Contra Costa County and the 

greater Bay Area, the Court reduces the rates as follows: Mr. Hartog, Mr. Baer, and Mr. Shaver 

to $400; Ms. Thomas and Mr. Verriere to $300 per hour, Ms. Woods to $250 per hour 

With respect to the requested fees for Mr. Bray, the attorney for Trustee Soloway, the Court 

concludes that the rate of $385 per hour is reasonable for all of the time spent.  Therefore, the 

time charged at $425 per hour must be reduced.  In addition, the court requires a declaration 

and/or timesheets that set forth the time spent in greater detail than that provided in Paragraph 

4 of Mr. Bray’s declaration. 

Kenton seeks to deduct any allowance for time spent on plaintiff’s initial ex parte application, 

because it resulted in an order that was vacated.  Hours are “reasonably expended in pursuit of 

the ultimate result achieved in the same manner than an attorney traditionally is compensated 

by a fee-paying client for all time reasonably expended on a matter.”  (Hensley v. Eckerhart 

(1983) 461 U.S. 424, 431.)  In determining whether time was reasonably spent in the pursuit of 

the matter, “compensation should not be strictly limited to efforts that were demonstrably 

productive.”  (Thayer v. Wells Fargo Bank (2001) 92 Cal.App.45h 819, 839.)  In the context of 

the entire case, the time on the ex parte matter was reasonably expended in the protection of 

the client’s interests, and therefore will be allowed. 

Hilja’s costs appear to be reasonable and are approved.   

Hilja’s counsel are directed to submit a new fee declaration making the adjustments set forth in 

this order. 

 

  

11.  TIME: 10:00   CASE#: MSL16-04666 
CASE NAME: SFM-6 LLC VS. MURILLO 
COURT TRIAL - ONE HOUR SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Trial.  Tentative ruling procedure does not apply. 
 

  

12.  TIME: 10:00   CASE#: MSL17-00607 
CASE NAME: BANK OF AMERICA VS. ESTUPINAN 
COURT TRIAL - ONE HOUR SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Trial.  Tentative ruling procedure does not apply. 
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13.  TIME:  1:30   CASE#: MSP17-00507 
CASE NAME: GUARDIANSHIP OF ROBERTO R. MEJIA 
PROBATE COURT TRIAL RE: PETITION FOR GUARDIANSHIP BY LITA GUERRERO 
FILED ON 04/11/17 
* TENTATIVE RULING: * 
 
Trial.  Tentative ruling procedure does not apply. 
 

 

 


